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STATEMENT OF THE CASE 
 
Nature Of The Case 
 
 Ezekiel Hulse appeals from the summary dismissal of his petition for post-
conviction relief. 
 
Statement Of The Facts And Course Of The Proceedings 
 
 In the underlying criminal case, the district court granted Hulse a withheld 
judgment in 2009.  (R., p. 77.)  He did not appeal.  (Id.)  When Hulse violated his 
probation the district court revoked the withheld judgment and entered a 
judgment of conviction on March 1, 2010.  (Id.)  Again, Hulse did not appeal.  
(Id.)  After Hulse completed the retained jurisdiction program the district court 
placed him on probation.  (R., pp. 77-78.)   
 Hulse filed his first petition for post-conviction relief in 2010, and it was 
dismissed in 2011.  (R., p. 78.)   
Hulse later violated the terms of his probation and, on March 5, 2013, the 
district court revoked probation.  (R., pp. 77-78.)  Hulse timely appealed from the 
order revoking probation.  (R., p. 77.) 
 Hulse initiated the present case by filing a petition for post-conviction relief 
on April 15, 2013.  (R., p. 9.)  He asserted that evidence material to his case was 
never presented due to ineffective assistance of counsel and false testimony 
presented by the prosecution.  (R., pp. 9-15.)  The district court granted Hulse’s 
motion for appointment of counsel.  (R., p. 18.) 
 The district court later entered a notice of intent to dismiss the petition.  
(R., pp. 20-24, 77-84.)  The basis for the notice of intent was that the petition was 
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untimely and successive.  (Id.)  Hulse responded, asserting he should be allowed 
to proceed on his untimely and successive petition because his counsel in his 
first petition for post-conviction relief had been ineffective and his claims were, at 
least partly, based on newly discovered evidence.  (R., pp. 35-56.)  Hulse also 
filed an amended petition.  (R., pp. 58-64.) 
 The state filed a motion to dismiss, and Hulse filed a response.  (R., p. 7 
(the register of actions notes the filing of these documents, but they are not in the 
record).)  The district court ultimately dismissed the petition as untimely and 
successive.  (R., pp. 87-92.)  Hulse filed a notice of appeal timely from the entry 
of the judgment of dismissal.  (R., pp. 95, 97.) 
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ISSUE 
 
 Has Hulse failed to show error in the district court’s summary dismissal of 
his untimely and successive petition? 
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ARGUMENT 
 
Hulse Has Failed To Show Error In The Summary Dismissal Of His Untimely And 
Successive Petition 
 
A. Introduction 
 
 The district court summarily dismissed Hulse’s petition for post-conviction 
relief because it was untimely and a barred successive petition.  (R., pp. 87-92.)  
On appeal Hulse argues that he should be excused from the statute of limitation 
and the bar on successive petitions because his first post-conviction counsel was 
ineffective.  (Appellant’s brief.)  Specifically, Hulse argues that controlling 
authority, Murphy v. State, 156 Idaho 389, 327 P.3d 365 (2014), should not be 
retroactively applied.  (Appellant’s brief, p. 1 (Murphy inapplicable “because my 
petition was presented before law was in effect”).)  Because Murphy controls in 
this case, Hulse has failed to show error. 
 
B. Standard Of Review 
 
“On review of a dismissal of a post-conviction relief application without an 
evidentiary hearing, this Court will determine whether a genuine issue of material 
fact exists based on the pleadings, depositions and admissions together with any 
affidavits on file.”  Workman v. State, 144 Idaho 518, 523, 164 P.3d 798, 803 
(2007) (citing Gilpin-Grubb v. State, 138 Idaho 76, 80, 57 P.3d 787, 791 (2002)). 
 
C. Hulse’s Argument That Controlling Authority Should Not Be Retroactively 
Applied Is Without Merit 
 
A post-conviction proceeding must be commenced by filing a petition “any 
time within one (1) year from the expiration of the time for appeal or from the 
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determination of an appeal or from the determination of proceedings following an 
appeal, whichever is later.”  I.C. § 19-4902(a).  In the case of successive 
petitions, the Idaho Supreme Court has “recognized that rigid application of I.C. § 
19-4902 would preclude courts from considering ‘claims which simply are not 
known to the defendant within the time limit, yet raise important due process 
issues.’”  Rhoades v. State, 148 Idaho 247, 250, 220 P.3d 1066, 1069 (2009) 
(quoting Charboneau v. State, 144 Idaho 900, 904, 174 P.3d 870, 874 (2007)).  
Thus, previously unknown claims are not time-barred if brought within a 
reasonable time of when they were known or should have been known.  
Rhoades, 148 Idaho at 251, 220 P.3d at 1070.   
 Idaho law also provides that grounds “finally adjudicated or not … raised” 
in an initial or amended petition for post-conviction relief generally “may not be 
the basis for a subsequent application.”  I.C. § 19-4908.  Only where the 
petitioner can show “sufficient reason” why claims were “not asserted” or 
“inadequately presented in the original” case may he pursue a successive 
petition.  Id.; Griffin v. State, 142 Idaho 438, 441, 128 P.3d 975, 978 (Ct. App. 
2006) (citation omitted).   
 It is undisputed that the current petition is untimely and successive.  (See, 
e.g., R., p. 35 (conceding the petition is untimely and successive).)  Moreover, 
Hulse’s legal defense to these bars, ineffective assistance of post-conviction 
counsel, does not constitute “sufficient reason” for filing an untimely or 
successive petition.  See Murphy, 156 Idaho at 391, 327 P.3d at 367.   
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 On appeal, Hulse argues that Murphy should not apply “because [his] 
petition was presented before [Murphy] was in effect.”  (Appellant’s brief, p. 1.)  
Review of the applicable law, however, shows that application of Murphy to this 
case is not retroactive. 
 The Murphy decision was issued by the Idaho Supreme Court on 
February 25, 2014.  Murphy, 156 Idaho at 389, 327 P.3d at 365.1  The district 
court’s judgment entered on June 2, 2014.  (R., p. 95.)  Generally the decisions 
of the Idaho Supreme Court will apply to pending cases.  See Sander v. Board of 
Trustees of Mountain Home School Dist. No. 193, 156 Idaho 269, 273, 322 P.3d 
1002, 1006 (2014).  Moreover, the holding in Murphy was not restricted to 
prospective application only.  Murphy, 156 Idaho at 396, 327 P.3d at 372.  
Hulse’s circumstances are no different than Murphy’s.  Murphy, too, could claim 
that her successive petition was filed before the Idaho Supreme Court entered its 
decision.  Because the holding in Murphy was not restricted to prospective 
application only, it applies to this case, which was pending in the district court 
when Murphy was decided. 
 Even if Murphy did not control the outcome of this case, the district court 
still determined that waiting more than 16 months after the dismissal of the first 
petition to file a second petition was not reasonable.  (R., p. 90 (citing 
Charboneau v. State, 144 Idaho 900, 905, 174 P.3d 870, 875 (2007), for 
“reasonable time” standard for filing successive post-conviction petitions).)  Hulse 
                                            
1 Rehearing was denied on July 1, 2014.  Murphy, 156 Idaho at 389, 327 P.3d at 
365. 
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does not assert that this analysis was error.  (See generally Appellant’s brief.)  
The district court may also be affirmed on this alternative basis. 
 Hulse’s assertion of ineffective assistance of post-conviction counsel is not 
a legally viable exception to the statute of limitation and prohibition of successive 
petitions.  He has therefore failed to show that the district court erred by 
summarily dismissing his untimely and successive petition.    
 
CONCLUSION 
 
 The state respectfully requests this Court to affirm the judgment of the trial 
court. 
 DATED this 3rd day of March, 2016. 
 
 
      __/s/ Kenneth K. Jorgensen_ 
      KENNETH K. JORGENSEN 
      Deputy Attorney General 
 
 
 
 
CERTIFICATE OF MAILING 
 
 I HEREBY CERTIFY that I have on this 3rd day of March, 2016, caused 
two true and correct copies of the foregoing BRIEF OF RESPONDENT to be 
placed in the United States mail, postage prepaid, addressed to: 
 
EZEKIEL J. HULSE 
703 NW 3RD STREET 
ONTARIO, OR  97914 
 
 
 
      _/s/ Kenneth K. Jorgensen_ 
      KENNETH K. JORGENSEN 
      Deputy Attorney General 
KKJ/dd 
